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-ABSTBACT 

A review of the related cases that have been 
adjudicated in the Onited States Circuit Courts of Appeals in the 
decade since "Ginsberg v. New York" and "Tinker v. Des Koines 
Independent School District" reveals thatt the courts are cot in 
agreement in delineating the First Amerdnient putlication rights of 
high schcol students. Different circuit courts are noving in 
different judicial directions, each relying on its own interpretation 
of the standards proposed by the Onited States Supreae Court in 
"Ginsberg" and "Tinker," Ss a result, there exists a wide spectrum, of 
constitutional interpretation in this apea, ranging froo sharply 
linited tJ.ghts to virtually full First amendtaent rights for students- 
Ontil such tite as the Supreme Court sees fit to clarify its stand 
and explica'cc the area of students* First Actendisent rights, the power 
1^ of school authorities in regard to the rights of students will depend 

tc a large extent on the developed law in each individual court. 
• iU) 
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FREEDOM OF EXPRESSION IN PUBLIC HIGH SCHOOLS SINCE GINSBERG S TINKER 

Introduction . Over a decade has passed since the U.S. Supreme 
Court dealt with the issue of the First Amendment rights of 
children in the cases Ginsberg v. New .York and Tinker v. Pes 
Moines Independent School District . During that period . U. S . 
Circuit Courts of Appeals have had to fashion their own theories 
of First Amendment rights of children without further Supreme 
Court guidance* 

The legacy Of the Supreme Court decisions and the current lack 

of any unified approach in the fotir J.S. Circuit Courts of Appeals 

that have dealt with high school students* freedom of expression in 
' .. 3 ' 

the last ten years ^ have given rise to a situation in which the 

* * » 

First Amendment rights of high school students vary- dramatically 
-from circuit to cii^cuit. This paper analyzes the Ginsberg-Tinker 
legacy and all of the high school students* publications 
cases .that have been adjudicated iri the past decade in U.S. Circuit 
Courts of Appeals and explores the differences in judicial inter- 
pretation that emerge across the circuits. 

The Gin8b»rg*Tijtfcife j P LiRgi:>&» 

. Giytsberg v. New York tested the constitutionality of a state law 
which prohibited the sale to minors under 17 years of age material 
defined to be obscene on the basis of its appeal to children. At 
the outset of the case. New York determined that the "girlie*' 
magazines sold to a minor in this case would not be considered 
obscene for adults. Thus, the issue that the U.S. Supreme Court 



faced wai not tAether tuch material coultf be eold to adults, but rather if a 
Btate could ^pplj different ataitdardi for determining vhJit la ob«cene f o- 
children. 

In deterainiBg that the atate doea have the power to adopt what ht >>een 

. . • ■ - .. 

teraed- ''variable obscenity" atandardi* the Court pointed out the gene* 

authority of lagialaturea: 

That th« State haa pover to »ake that adjjuataent Ci-««» 
differing atandarda for obicenltyD «ee«a claaTt for ire 
have recognised that even vher* there is an invasion of 
protected fraedcBS ^tb* power -of - the atote-rto-cantrol the - - - 
^ conduct of children reaches beyond its authority oyer 
adults."! 

This anthority derives f r«i two intereatavr.r |ba f irat is the rlsht of . . 
parenta to control their children: 

CcDonstitutioaal interpretation baa cooslatently recog- 
oised that parcnta* clains to authority In thair own house- 
hotXda to direct the rearing of their children is basic in 
the structure, of -our aodety. • . • The legialatura could 
properly conclude that parents and others, teachera» for 

cxsBpie* -«ho have; this pjrlaary Tesponsibillty for children s 
veil-being are entitled to the support of laws designed to 
aid dischsrge of that responsibility. • . .Moreover, .the > . 

prohibition against sales to minors does not bar parents who 
ao desire from purchasing the magasinea for their children. 6 

The second interest promoted by this lav is the concern of the atate 
itself for the well-being of Its youth: 

Ijtlhe knowledge that parental control or g^ld8nce ca^t 
always be provided and society* s transcendent interest in 
protecting the welfare of children Justify reasonable , 
regulation of the sale of material to them. It la» therefore, 
altogether fitting and proper for a state to include in a 
sutute designed to resvlate the sale of pornography to children 
special standards. . . ^ 

Finally, the Court pointed out that since "obscenity is not within the 
area of protected speech and press," 8 this statute docs not Invade constitutional 



TlitA: For thU r-.oo. th. Court reject.! the ai.ettlon by New York 

th.t th. .1. of «ch »t«lU to «inor. po». cl«r i»d pre.e»t danger to 

tb. peopU of th. .t.te." «.d noted th.t .uch . te.t 1. not re<jolr.d vhere . 

unpsotcctod .peach i» .t iatua. ' ^ -^^ 

AppU^tloa of the "cl-r present d.ngT doctrine" would compel the 
ntmtt to deTOitrete • ihowint of clrcun^tanc which could le«I to turbulence. 
The Ccurt .ceptlcl about thi. link nd registered douht that "thl. finding 
by Neir York «pre.»ed «n icceptod .cieotlf Ic f .Ct.»' Ncverthelei.,. the law 
!• upheld because tbe test is not r^ulr«i and bec««e the Uw promotes the 
legitiaate totersst: of. the State jiA its jootitt r ^ 

In his concurring oplnloa, Mr. Justice Stewsrt^-ims up the underlying 

philosophy of tbe asjority: 

I think a State a^y peralsiibiy determine tbat, at least 
in soiee precieely delineated areas, a child. . . !• not 
possessed of that full capacity for todlTidual choice^ 
Jdilch is- the presupposition of First Awadaeot guarantees. — 
U is only «P~ wch A preslse. I ebould suppose. t±st a 

JLU «y diirive childi«i of other ri^ti-the right to '^rry. 

i« ^xSl^ror the right to vote-depriv-tlons th.t would be 
constitutionally Intolerable for adultSaiZ 

In ccnt««»Utlrg the toplicailons of-Clnab^. two factors wust be kept 
in Bind. The first is thst In using obscenity doctrin* to hold the statute 
yalid. and not sooe other ground, such as the Fourth Anendiumt. the O^irt was 
in a sense, since obscenity is not protected speech, making this s nor-Ftrst 
itaien&aent issi'.ejand therefore, the ability of the state, to regulate -he 
.^ding matter of minors is s limited .ne. "01,^ should not be read to 
support brosd stste restrictions on the access of minors to nonobacene 
material such as violent films ^en if the stste Reasonably judges thm to be 

m 

injurious to minors.** 



Th« fccoad factor i* that th« Hev York .tatato wa» vary narrowly 
drawn. It only raatrlctad viaual material of a^apaclflc nature tod^id 
nothing whatever about th« publication of idaaa. 

The o-at caaa undar raviaw daalt with coawmication which waa vary 
daarly within tha adbit of tha Firat i»«ndaent. 

Tinkar V. Oaa Moinaa Indopa ndent School Diatr<ct graw out of M ruling 
by public achool official* that prohibitad atudenta f waaring bUck 
OTb^da aa ay^la of thair aaatl»eat» againat tha ?iatna» war. In ita 
adjudication of tha ca»a. thcaa facta- wara amphaaiaad by the Supr«. Court i 
firat. only aaveo out of 18.000 Daa Koinaa achool chlldran choaa to waar she 
«n banda; aacond, tha adi«iniatratora» contantion thaf a diattirbanca that r 
would intarf ara with achool diacipllna would ra«at fro. tha diapUy waa not 
^i«ed; and th.irtf, atudtnta in tha achoola prior to tfiia ii«Slii«it had 
baan allowad to WMir political ayaiwU auch aa tha Hasi Iron Croaa and national 

political eanpaign buttona. 

In ita opinion. lAich bald unconatitutional tha ruling of tha achool 
ad«lnlatratora. tha Court took tha opportunity to «phaaiae the Firat i.and»ant 

ri^ta of children: 

Firat teandaent righta, appliad in light of the ipecial 
character of tha achool anv ironent. ara availabla to 
teachara and atudenta. It can hardly ba argued that either 
•tudAta or ta«3hara ahed thaJr cdnatitutlonal righta to 
* fr eadcB of apaach or aspraaaion at the acboolbouae gate, 
Thia haa baan the utniatakabla holding of thia Court for 
alsoat 50 yaara.l6 

The Court; diaplayid ita raapact for tha authority tha atafee and achool 
off Iciala have to control conduct in the acbools. but pointed out that this 
caaa de^la not with conduct "that intrudea upon th^ work of the ichool or 
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the rlghta of other students,"* but- rather with "direct, primary First 
toendment r:^ht« skin to speech.*" A simple fe»r oo the part of 

school officials that a disturbance .nay erupt is not sufficient ground to ^ 
deny First Ameadaeat rights: . 

Clio our sy»t«»,'todiffcreatiated fear or apprehension, 
of disturbance la not epough to overconc tba right to 
freadoa of socpression. Any departure froa absolute 
regiacntation «ay cause trouble. Any variation froa 
the majority's opinion aay inspire fear. • . .But our 
constitution sa>s we aust take this risk. . 

« 

The Court umt oo to reinforce the 'fi41 conistltutlonal rights of children: 

Students in school as well as out of school are "persons" , 
under ou*. Constitution. - They ara possessed, of fundamental 
rlghta iihiclk tha St#|e aust r#spect, just a». thay theaselves 
aust respect their obligation* to the state.^ In our systm, 
studmtp asy not be regarded as closed-circuit recipients 
of only that vbicb the Stata chooses to comnicate. .... 
In tha absence of a specific iriiowing of constitutionally v#lld 
^ reasons to regulate their speich, studttts are sntitlad to 
free asprassloa of thair vi«ifa..20 

This reference to an "absence of a specific showing of constitution- 
ally valid reasons to regulate their speech" suggests that in Tinker^ 
the Court was applying the clear and prest^tit danger doctrine. There 
vas no showing by oifficials that the speech in question might lead to 
violence or serious disruption of school discipline. In fact, the 

officials' position was based on the feeling that "schools are no place 

21 

for demonstrations." Since there was no danger of serious disruption» 
under the clear and present danger test the speech could not be proscribed. 

It should be noted that in this case .the Court made no attempt to 
differentiate between the First Amendment rights of adults and minors as 
Justice Stewart did in his concurring opinion in Ginsberg . Since the Court 
chose not to qualify its opinion, it "appears to have concluded either that 



ERIC 



minors do in fact possess the necessary capacity for claiming and 

exercising First Amendment rights or that the level of capacity 

is not crucial tp making the threshold determination whether such 

22 , 

rights a'r6 applicable to minors."* . " 

-The apparent differences in the holdings of Ginsberg and Tinker , 
which were decided within a year of each other, can be explained in 

< 

terms of the nature of the expression involved; mie^ealt "with 
obscenity (a form of communication not protected t>y the First Amend- 
^ent) and the other with political speech (the very typ? of communica 

tion some commentators believe the First Amendment was expressly 

23 ^ 

written to. protect). 

However* at least one member of the Court was confused enough 

by the difference beirween the two holdings to remark: "I cannot . 

share the Court *s uncritical assumption that . . . the First Amend- 

ment rights of children are co-extensive with those of adults. 

Indeed, I had 'though the Court decid6d otherwise just last term in 

. 2t* . 

Ginsberg . * ." This judicial confusion over what Ginsberg .and 

Tinker did mean about the First Amendment rights of minors is the 

real legacy of these cases. As will be demonstrated, different 

U.S. 'Circuit Courts of Appeals have used the language of Ginsberg 

and, more often. Tinker to arrive at widely varying positions on 

what First Amendment rights public high school students enjoy in 

the area of producing and distributing publications. 

* 

> U,S» Court of Appeals — Fourth Circuit 

The Fourth Circuit U.S. Court of Appeals has developed in a line 
of post- Tinker cases a clear, unwavering philosophy as to the 
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rights of high school students in the area of student publications. 

Essentially » this philosophy assigns a relativeily high priority to 
« 

the First Amendment rights of high school students and assumes that 

any .prior restraints on high school publications "come to the court' 

25 

with a presumption againtt their -constitutionality." 

This philosophy was first enunciated in Quarterman v. Byrd , 1971. 
The plaintiff in this case was a tenth-grade high school student 
at Pine Forest High School near Southern Pines', North Carolina, He 
•was briefly stispended from school for violating a school rule that 
specifically forbade any pupil from distributing, while under school 
jurisdiction, "any ad'vertisements , pamplets, printed material, 

announcements or other paraphernalia without the express permission 

27 . , 

of the principal of the school." 

Circuit Judge Donald Russell clearly indicated in the decision 

his feeling that in normal circumstances the federal judiciary should 

not interfere with the operation of public' schools. He said: 

Were the issue simply -a matter of discretionary school 
discipline, we might > recognizing that "Judicial inter- 
position in the operation^ of the public school system of - . 
the Nation raises problems requiring care and restraint," 
(citations omitted) appropriately .defer to the "expertise" 
of the school authorities . . . This is so because it is 
not the policy of Federal Courts to "intervene ih the reso- 
lution of conflicts which arise in the d^ily operation of 
the school systems and which do not directly and sharply 
implicate basic constitutional values." 28 (citations omitted) 

However, Judge Russell also stated clearly that interference with 

student expression was not to be considered in the same light as 

other rules imposed by a school ' system. He said: 

Bat the issue posed by the plaintiff in this case as to 
the validity of the rule is not a simple matter of school 
discipline; It is not related to any question of state law; 
it deals "directly" and "sharply" with a fundamental consti- 
tutional right under the Firsv Amendment. 29 * 



In Quartennan v. Byrd' ,- as in all jother ttudent publication .cases 
arising, in the Fourth Circuit, the' court i«^ careful to make the fjoint 
that, it does not totally equate the First Amendment rights of 

>* 

juveniles with the First Amendment rights of^f^iults. Judge Russell 
notes that: 

Free speech under the First Amendment, though available to 
juveniles and high school students/ is not absolute and the 
extent of its application may properly take into, cons ideratic'> 
the age or maturity of those to whoa it is' addres^scid. Thus., 
publications may be protected when directed to adults but not 
. when made available to minors ( Ginsberg v. New York citation), 
or', as Justice Stewart emphasized in his concurring opinion in ' 
Tinker, First Amendment rightP of chxldrenL are not\"co-extensivc 
with those of adults," Similarly, a' dif f el^nce may exist be- 
tween the rights of free speech attaching to publications 
distributed in a secondary school and those in a college or 
university. 30 

However, in Quarterman the court interpt^ts Tinker in such a way that 
high school authorities must apply a stem test if they are to 
exercise prior, restraint constitutionally. According to the court, 
officials can impose prior restraint only in those special circum- 
stances when the/ can "reasonably forecast substantial disruption 

®^ "^^"terial interference with, school activities" because of the 

3i , . ! 
distribution of the material. The court also demanded that before 

any prior restraint be exercised, a set of criteria must be estab- 

lished and followed by school authorities and an "expeditious i:»eview 

procedure" be set up to question any prior restraint decision by any 
.... 32 

school official. -Thus^ the court in Quarterman found the school 
rule constitutionally r.nvAlid in view of the fact that none of the 
preceding' conditions were met,, 

. The second in the series of cases establishing the -judicial 

" 33 

philosophy of the Fourth Circuit was Baughman v Feinmuth in 1973. 
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.This case arose out of a complaint by a group of parents, acting on 
behalf of their high school age children, a^gainst the Maryland State 
Board, of -Education and the Montgomery County Board of Education. ^ The 
c<-mplaint attacked certain regulations contained in a policy .state- • 
ment as an unlawful prior restraint on the distribution of non-school 
sponsored literature in violation of the First Amendment, The regu- 
lations in question called for student publications produced without r. 
school sponsorship to be distributed only after they had be^en given 
to the principal for review and« he had made a determination that the 
publications were free from "libelous or obscene language," the 
advocacy of illegal actior.^, or ^'any gross insulting of any group or 
individual. 

Writing for/the court, Circuit Judge Craven found tha^t the rule in • 
questio- was a direct prior restraint on expression. He noted again, 
.as Judge vussell had in Quarterman , that in a secondary school setting 
First Amendment rights are not co-extensive with those of adults, . 
and that in certain circumstemces prior restraints may be valid, ■■ 
although he emphasised that prior restraints come to court with a 
presumption of their unconstitutionality. He reiterated the Quarter- 
man standard that school authorities can only engage in pr^or restraint 
when they can "reasonably forecast substantial disruption /of or 

material interference with school activities" because of the dis- 

35 

tribution o^f the material in question. 

The court found the regulations in Baughman > like those in 

Quart erman . impermissible. The court pointed out that the rules did 

not provide f^r a "specified and reasonably short time period in 

36 

which the principal must act." Likewise, the court noted that the 



11 



regulations failed to provide for the .contingency of the principalis 
failure to act within a suecified brief time, i.e., whether or not 
the material could ther. be distributed. Further, ttTefcburt said 
*that the prohibition of mnrei-ial which "advocates illegal actions, or 
is grossly insultiiig tr any group or individual^ was unconstitutionally 
vague and went beyond x.he standard of forecasting substantial dis- 
ruption. The ::ourt expressed its feeling that cnly material whicn, 
in the constitutiouil sense, was unprivileged lib'»l or obscenity 
for children (i.e., as in G insberg v. New York ) could be banned by 
school officials. 

o 

I The court tavorai a system that would allow students to "write 

first and be judged later." If, however, according to the court, 

Schools were going to impose rules, those rules must "contain narrow, 

pbjjective, and reasonable standards- by which the material will be 

judged." Further, th^ court said thats 

-^the use of terras of art *such as "libelous" and "obscene" 
ape not sufficiently precise and understandable to high 
school stud/jnts and administrators untutored in t)am. law to 
be acceptable criteria. Indeed, such terms are troublesome 
t to lawyers and j.udges.m 

■ ■ i- ' 

In summary , then, growing out of* "B pughman and Quart .„an was a 
standard which provided that secondary school children clearly had 
First Amendment rights (although they were not co-,extensive with 
such adult rights), that these rights could be viol/ted by prior 
restraint only when the material under question was not - constitutionally 
protected, that any such prior restraint imposed had to be according 
to precise criteria that cldarly spelled out what was prohibited, 
that approval or disapproval of material had to be prompt, and that 
a prompt and complete appeals procedure had to be provided. 
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The third case in the Fourth Circuit series, Nitzburg V. Parks 

1^2 i ° ^ — 

<1S75), concerned a rule created by the Baltimore County Board 

of Education under whioh school officials of the Woodlawn Senior 
High School ordered two private student newspapers to cease publi- 
cation in November of 1973. Maryland Supreme Court Justice Clark, 
sitting by designation, delivered the opinion of the court that the 
rule was constitutionally invalid. 

The rule in question, 5130, Kb), contained the Board's policies 
regarding student publications and stated in relevant parts 

Literature may be distributed and posted by tne student of 
the subject school in designated areas on school property 
as long as it is not obscene or libelous (as defined below) 
and as Ibng as tHe distribT;\ion 6f said literature does not 
reasonably lead the principal to forecast substantial dis- 
ruption of or material interference with school activities. 

If a student .desires to post or make a distribution of free 
literature which is not officially recognized as a' school 
publication, the student shall submit such non-school material 
to the principal for review and prior approval, U 3 



The rule then goes on to set up a policy whereby the principal must 
render a decision within two days, a policy whereby an appeals pro- 
cedure to an assistant superintendent must be completed .within three 
additional dayc If so desired by the student, and also a policy whereby 
in the face of administrative inaction within the stated time limits, 
a student may go ahead and distribute the literature. Also con- 
tained in the rule are lengthy definitions of libelous material and 
obscere material, both attempting to incorporate the latest consti- 
tutional reasoning by the U,S, Supreme Court. 

Quite obviously, the rule was drafted as an attempt to comply with 
the mandate .previously issued by the Fourth Circuit judges in 
Baughman and Quarterman , Since the rule was still found to be 
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constitutionally infirm, it is instructive to examine Mr. Justice 
Clark's reasoning. He found that: 

A crucial flaw exists in this directive since it gives no 
guidance whatsoever as to what amounts to a ••substantial 
disruption of or material interference with" school activities; 
and, e«jually fatal ^ it fails to detail the criteria by which 
an adainistrator might reasonably predict the occurrence of 
such a disruption. 

Mr. Justice Clark is saying that simply using the Tinker language 
is not enough; instead, any. set of rules that is going to be found 
cdnstitutionally acceptable in the Fourth Circuit is going to first 
have to clearly spell out what a "substantial disruption" of school 
activities really is, and what criteria an administrator plans to use 
to predict such a disruption. The difficulty of school administrators 
complying with this mandate is evidenced by the fact that, \o date, 
no set of criteria in the Fourth Circuit has been found to be consti- 
.tutionally acceptable. 

The last case in the Fourth Circuit Court of Appeals series con- 
ceming student publications was adjudicated in 1977, In the case, 
Gambino v. Fairfax Co unty School Board . the court affirmed a dis- 
trict court decision that a student high school newspaper published 
by ioumalisBNst^dents at the Hayfield, Virginia, Secondary School . 
could not be>©nsidered part of the curriculum and was instead a 
public forum for student expression and therefore subject to the First 
Amendment protibction outlined in Quarterman . S^ughman , and Nitaburg . 
The co»'rt further ruled that the general power of the school board to 
regulate course content does not apply to school newspaper content. 

The appeals court stated that it was affirming the federal district 
court decision because that decision was "substantially supported by 
both the evidence and the law." In the lower court decision. Judge 
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J, E3 /ant had ruled that the school officials* decision to prohibit 

publication of a newspaper article entitled "Sexually Active Students 

Fail to Use Contraception," based on school regulations subjecting 

the school paper to the "same administrative controls as other 

1*7 

educational programs," violated the First Amendment. 

Schor! boar(i officials relied on the contention that the student 
newspa*-", written and edited in the ochool during school hours by 
students enrolled in journalism and receiving academic credit for 
their efforts, and financially supported in part by School Board funds, 
was in fact an "in-house organ of the school system, or alternatively^ 
that the students in Havfield are a 'captive audience,' rendering the 
publication subject to reasonable regulation," 

Judge Brynat dismissed both of these contentions. He noted that 

the extent of state funding and state facilities for the paper were 

not t»elevant factors in determining whether or nor the state could 

control the content of student newspapers, citing numerous precedents 

that "the state is not necessarily the unrestrained master of what 

it creates and fosters.? He ruled that the student newspaper Was in- 

deed a public forum st*bject to First Amendment protection and that any 

prior restraint must comply with "the detailed criter|.a required by 

the line, of Fourth Circuit decisions defining the permissible regula- 
rs 

tion of protected speech in high schools." 

In summary, the U.S. Court of Appeals for the Fourth Circuit has 
taken the position that publications by high school students, whether 
they are produced in school under teacher guidance or produced out of 
school and brought to school for distribution i are protected by the 
First Amendment, Because of this protection, censorship and prior 

15 



restraint can only occur in very limited circumstances, and the 
criteria determining these circumstances must pass a rigid test 
imposed by the courts, with the presumption that any rules imposed 
Uy a high school authority coise before the courts as unconstitutional. 

U>S. Court of Appeals Second Circuit 

Contrary to the Fourth Circuit U.S. Court of Appeals, the Second 

Circuit U.S. Court of Appeals, citing essentially the same cases as 

precedent ( Tinker and Ginsberg ) « has adopted a judicial philosophy" 

that mandates that high school students • First Amendwent rights must 

give way to the duty of school adrainistratojrs to protect the students 

under their care. It is the Second Circuit's position that, "It is 

to everyone's advantage that decisions with respept to the operation 

of local schools be made by local officials," and that, "In deter- 

mining the constitutionality of restrictions on student expression 

such as are' involved here, it is not the function of the courts to 

reevaluate the wisdom of the actions of state officials charged with 

51 . 

protecting the health and welfare of public school students," 

The post Tinker^Sinsherg philosophy of the Second Circuit had its 
genesis in the 1971 decision of Eisner v. Stamford Board of Education . 
The case focused on a policjr adopted by the 9oard of Education of the 
city of Stamford, Connecticut, in 1969. The policy concerned dis- 
tribution of printed or written mattfer and said in relevant part: 

The Board of Education desires to encourage freedom of 
expression and creativity by its students subject to the 
following limitations: No person shall distribute any 
printed or written, matter on the grounds of any school or 
building unless the distribution of such material shall have 
prior approval by the school administration. 
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In granting .or denying approval the following guidelines 
shall apply: No material shall be distributed which, either 
by its content or by the iiianri€ir of distribution itself, will 
interfere with the proper and orderly operation and dis- 
cipline of the school, will cause violence or disorder, or 
will constitute an invasion of the rights of others. 53 

The plaintiffs, students at Pippowam High School in Stamford, wished 
to distribute, free of the . restraint imposed by the policy, a mimeo- 
graphed newspaper they had created. The district court agreed with 
their contention that the Board's policy limited their right to free- 
dom of expression, declared the policy unconstitutional, and enjoined 
the school board from enforcing any requirement that students obtain 
prior approval before publishing or distributing any literature. The 
Second Circuit Appeals Court affirmed in part the lower court's 
decision, but in so doing it outlined what it termed "reasonable and 
fair regulations" that the Board might employ which would not be 
"unconstitutional prior restraint," 

The Circviit Court began its reasoning with a discussion of Near 
55 — — 
V. Minnesota and its progeny, which, the court said, catalogued 

several varieties of exceptional cases that would iustify a prior 
restraint: ^ * .. ' 

Thus, it was well established then as it is now that "the 
constitutional guaranty of free speech does not 'protect a 
man from an inj^unction against uttering words that may have 
all the effects of force.*" Nor did it question that"the 
primary requirements of decency may be enforced against 
obscene publications. "56 

The Circuit Court then said that it must address itself to two 

major questions: First, was the Board's policy justified because it 

was one of -those "exceptional cases" where prior restraints are per- 

missible? Second, was the policy as narrowly drawn as "may be 

reasonably be expected so as to advance the social interests that' 
57 

justify it'* or does it unduly restrict protected speech? 
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From the ou jet, the Circuit Court took the position that the 
content of the miaieographed newspaper was not at issue i it was the 
policy itself which was the focal point of the case. The court 
to decide that student expression was indeed one of 
those "exccptio7iaX cases" where penaissibl* prior restraints could 
be used: 

Moreover, we cannot ignore the oft-stressed and carefully * 
^ worded dictum in the leading precedent. Tinker v. Pes Moines 
School District (citations omitted), that protected speech — 
xn public secondary schools may be forbidden if school 
authorities reasonably **foreca8t substantial disruption of 
or material interference with school activities. "SB 

The court also found support for limiting the expression of students 

in the Chaplinsky v. New Hampshire doctrine that the state can suppress 

words "which by their very utterance inflict injury or tend to incite 

. 59 

T>reach of- peace," and even in the clear and present danger doctrine 

enunciated in Schenck v. United States in 1919; 

The question in every case is t^hether the words ar^ used 
in such circumstances and are of such a nature as to create 
a clear and present danger that they ^ill bring about the 
substantive evils that Congress has a right to prevent. 60 

The Circuit Court used these_ decisions in coming to the conclusion that: 

• . . w^ cannot deny that Connecticut has authority to 
minimize or eliminate influences that would dilute or 
disrupt the effectiveness of the educational process as 
the state conceives it. The task of judging the actual 
effects of scdiool policy statements and regulations is a 
delicate and liifficult one. But, to the extent that the 
Board "^s pQlicy statement here merely vests school officials 
under state law with authority which under Tinker they may 
constitutionally exercisd, it is on its face unexceptionable . 6 1 

Earlier in this article, during the discussion of the Fourth Circuit 

Court of Appeals philosophy, it was noted that the Fourth Circuit 

had taken at face value the Tinker mandate that free expression coyld 

be restrained in schools only when "a substantial disruption of or 

material interference with" school activities was possible, and that 
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that court had required that any set of rules in the Fourth Circuit" 
would have to clearly spell out what a "substantial disruption" 
of or "material interference" with school activities actually was, 
and what criteria an administrator was going to use to predict such 
a disruption or interference; Only them, according to the Fourth 
Circuit, 'could any prior restraints on student expression be even 
considered. In vivid contrast to this approach, the Second Circuit \ 
Q^°^P^y assumes that school administrators would not suppress expression 
that .would create only minor disturbances, and ii)deed does not even 
require that the words "material" or "substantial" be part of the 
rules. The court is Eisner said: 

Although the policy does not specify that the foreseeable 
disruption be either "material" or "substantial" as^ Tinker 
requires, we assume that the Board would never contemplate 
the futile as well as unconstitutional suppression of matter 
that would create only an immaterial disturbance. 62 

This faith in the wisdom of school atathorities in the Second Circuit 

forms a crucial difference between it and the Fourth Circyit, and 

accounts in large part for much of the divergency of the two circuits 

in the area of freedom of student 'expression. The court said ii^ . Eisner . 

"It is to everyone's advantage that decisions with repect to the 

63 ' 

operation of local schools be made by local officials." This is in 
marked contrast to the philosophy developed in th* Fourth Circuit 
that the validity of rules governing student expression are "-»jt a 
simple matter of school discipline," but instead deal "directly and 
sharply with a constitutional right under the First Amendment." 

E^sner^ the Second Circuit Court specified that to be consti- 
tutional, regulations set up by school authorities to govern student 
expression need only ensure an expeditious review procedure, specifying 

19 
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. to whom and how naaterial may be submitted. 

Following this case, a federal district judge in 1972 found in 

65 , . 

Koppell V. Levine that the seizure of a literary magazine in a 

New York high school by school administrators was constitutional, 
despite the fact that the magazine, which contained some four-letter 
words, was admittedly not obscene. 

However, in the same district in 137«» in a case involving the 
seizing of a sex education supplement to a student newspaper, both 

the district court iudge and the Second Circuit Court of Appeals, 

66 

which affims^dthe lower court decision without comment, seemed to 
suffer a change of judicial heart. As will be pointed out, though, 
this case, Bayer v* Kinsle^ > was an aberration in the line of 
judicial philosophy concerning student expression in the Second Circuit. 

The case was an action on belralf of two minors by their parents 
against the Superintendent of Schools of the Union Free School Dis- 
trict No. 22, the; principal of Fargiingdale High School, and the Board 
of Education. An issue of the Farmingdale High School student news- 
paper contained, a sex information supplement. One of the plaintiffs 
was the editor of the iSewspaper, while the other was a student who 
stated that she wished to receive the supplement. The supplement 
was composed of articles dealing with contraception coid abortion, 
which were serious in tone and obviously intended to cohvey infor- 
mation. The principal had ordered the seizure of 700 undistributed 
copies and also had ordered that there be no further distribution of 
the newspaper and supplement. 

The district court judge began his reasoning with a reference to 
Tinker and its requirement that First and Fourteenth Amandment 
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abridgement can only occur in schools when the action "is necessary 
to avoid material and substantial interference with school work or 
discipline.** The^ judge equated the newspaper staff's attempt to 
educate their fellow students with the symbolic action of the Tinker 
children, saying that the articles were "at least equally deserving 
of protection under the First and Fourteenth Amendments as the 

68 

symbolic wearing of an armband, the protected activity in Tinker ." 

He found that the seizure of the supplement and refusal to allow 
distribution were not reasonably necessary to avoid material and 
substantial interference with schoolwork or discipline, and he en- 
joined school authorities from preventing distribution of the seized 
copies. As was noted earlier, the Second Circuit affirmed this 
decision without comment. 

In 1977, though, the Second Circuit returned to the line of 

reasoning it had begun in Eisner and again took the position that ^ 

students* First Amendment rights must give way to the duty of school 

administrators to protect the students unddr their care. The case, 

69 

Trachtman v. Anker , focused on the attempts of two high school 

students at Stuyvesant High School in New York. City to survey the 

sexual attitudes of Stuyvesafit students and publish the results in 

Vpicg * the school paper. The students' plan to orally interview 

a cross section of the student population was turned down by school 

administJ»ators. The students then sought permission to distribute a 

written questionnaire as a means of gathering information for a story 

The questionnaire asked for "rather personal and frank information 

X ' . < 70 

about the students* sexual attitudes" including such topics as 

"pre-marital sex, contraception, homosexuality, masturbation and the 
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extent of students* sexual experience.." The Board of Tducation 
refused permission to distribute the questionnaire, stating: "Free- 
dom Of the press must be affirmed; however, no inquiry should in- 
vade the rights of other persons." The Board's decision indicated 
that the type .of survey proposed could be conducted only by professional 
researchers, with consent pf the students ^ parents, and that tha 
students themselves lacked -the requisite experience. , to cond^uct such 
a survey emd did npt guarantee anonymity to the r^-spon dents. 

The lower court judge found that permission to distribute the 
questionnaire could be denied, only if the school authorities could 
prove that **there is a strong possibility the distribution of the 
questionnaire would result in significant psychological harm to 
members of Stuyvesont High School."''* She felt that . this, was proved 
with regat^ Xf thirteen- and fourteen-year-old students, but not 
with regard to older students. Therefore, she held that the students 
could distribute the questionnaire to eleventh- and twelfth-grade 
students only. 

Once again, the Second Circuit Appeals Court began its reasoning 

with a; consideration of Tinker and the familiar Tinker standard that 

student speech can be restrained if it materially "and substantially 

interferes with the requirements of appropriate discipline in the 

school. The court said: 

In interpreting the standard, laid down in Tinker , this court 
has held that in oxMJer to justify restraints on secondary 
school publications , which are to be distributed within the 
confines of school property, school officials must bear the 
burden of demonstrating a reasonable basis for' interference 
with student speech « and courts will not rest content with . 
officials* >are allegation that such a basis existed. (Cita-. 
tions omitted; emphasis added.) 

. 32 



21 



, At the saae ti»e, it is clear that school authorities need 
not wait fox* a iK>tential harm to occur before talcing protec- 
tive action*, (Citations omitted; emphasis added»)7? 

The court stated in a footnote -that: — " • . 

* Although Tinker provides that "undifferentiated fear or 
apprehensxon" of a disturbance is not sufficient cause to 
justify inte:^ference with students' freedom of speech* 
school authorities need only demonstrate that the basis 
' of their belief in a potential disruption is reasonable 
^ and not^Kased on speculation/ (Citations omitted ; entasis 
added.)'' 

When, then t will the Second , Circuit uphold the right of school 

^authorities Jto^tUjpress ^udent expression? The court said; 

In detemining the constitutionality of restrictions"bh 
student expression such as are involved here, it is not 
the function of the courts to reevaluate the wisdom SF" 
fKe actiony^ oT TelanFe officials XjhargegT viB FproteQling ^ the 
health andweTfatgof public^chooi stu3entsi (£gphasis*added. ) 



Likewise » the court »aid; 

We believe that school authorities are sufficiently 
experienced and knc^ledgeable conoeming these matters » 
which have been entrusted to them by the community i a 
federal court ought not impolie its own vi%ifs in such 
itatters where there is a rational b^sis for the decisions 
and actions of the school authorities. 77 

The Circuit Court reversed the judgement of the. district court, in 
sofar as it restrained the school authorities from prohibiting the 
distribution of the questionnaire to eleyejoth and twelfth graders; 
according to the court is' was constitutionally permissible for the 
'School authorities to completely restrain the questionnaire. 

The position taken by the court in Trachtman , then, was that any 

^^^^^^^^^^^^^ 

school authority can engage in prior restraint whenever it feels ther- 
is a •reasonable" cheuice of disruption, and that the courts will give 
the school authority the benefit of the doubt as regards' both the 
Seriousness of the possible disruption and the reasonableness of the 
authority in predicting the possible disruption. 
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The majority decision in Trachtman, endorsed by two judges/ 

appeared to the third judge of the three-judge panel as a misreading 

of Tinker ^ He said in his dissent: 

Where physical disruption or violence is threatened, soi^e 
inroads on ft^ee expression are tolerable because the interests 
of students and school officials are relatively specific 
and lend themselves ta concrete evaluation* But a general * 
undifferentiated fear of emotional disturbance on the part 
of soBift student readers strikes me as too nebulous and as 
posing too dangerous a potential for unjustifiable destruction 
of constitutionally protected .free speech rights to support 
a prior restraint. 78 

He went on to. say: 

other courts, when faced with substantially the same 
problem, have not hesitated to find that distribution of 
sexual material in school to students is protected by the 
First Amendment and that school authorities failed to sus- 
tain their heavy burden of demonstrating that prohibition 
of such distribution was reasonably necessary to guard 
against harm to the students rights, 79. 

The dissenting judge also noted that the Second Circuit was not 
following a uniform line of reasoning: 

Indeed, in Bayer' v. -Kinzler (citations omitted), we affirmed 
a district court decision finding that the distribution of a 
sex information supplement to a school newspaper was cons- 
titutionally protected. I fail to find any significant legal 
distinction between these^ioldings and tKe present case . 
CLmpnasis added.) 80 — ^— • — 

The legacy of the majority opinion in Trachtwan is apparent in 

81 

the 1978 case of Frasca v. Andrews . A federal district judge held 

that the First Amendment was not violated by a high school principal's 

refusal to distribute an issue of the school newspaper because the 

82^ 

principal had a "rational basis" for preventing publication. This 
was despite the fact that the material under question was admittedly 
not obscene, not defamatory, and not inciteful to violence. Indeed, 
the judge noted that under the Second Circuit doctrine, truth itself 
was irrelevant. He said: 
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... • the rule has been wisely established that decisions 

of school officials will be sustained, even in a First ^ 

Amendment context, when, on the facts before them at the 

time of the conduct which is challenged, there was a sub- 

stAntlaX and reasonable basis for the action taken. 83, 

In summary, the U.S. Court of Appeals for the Second Circuit has 

taken the position that the First Amendment rights of high school 

Students are extremely limited, and that they must give way to a 

"reasonable" decision by school officials that expression in a 

publication may cause disruption or harm to some people. No written 

policies are required to specify when prior restraint may occur, 

and the benefit of the doubt will be given to school officials since 

"it is not the function of the courts to reevaluate the wisdom of 

the actions of state officials charged with protecting the health 

and welfare of public school students." 

U.S. Court of Appeals — Fifth Circuit 

The law surrounding high school students* First Amendment rights 
in Fifth Circuit is, relatively, judicially undeveloped. The 

court aas spoken only once in the area, in the 1972 case Shanley 

' 85 

V. Northeast Independent School District . At issue was the dis- 
tribution by several high school students of an "undergroundV 
newspaper before and after school hours entirely off-campus and a 
school policy which forbade any distribution of materials without 
administrative approval. The court took the opportunity to attempt 
to set up a judicial philosophy for the Fifth Circuit that would 
guide the actions of school administrators in jaaking future decisions 
about student publications produ'fced and distributed both on- and off - 
campus. ^ 
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. Essentially^, i't appears that the standards endorsed by the Fifth 
Circuit in Shanley are at leas resoe.ctful of student rights of free 
expression and fall somewhere between the student-oriented stanoTds 
; endorsed by the Fourth Circuit ^and the' administration-oriented 
standards endorsed by the Second Circuit, 

The court in Shanley approvingly cit/ss Eisner v. Stamford '^Board 
of Education (the controlling cas» in the ..Second Slrcuit) in cominp, 
to the conclusion that "there is nothing unconstitutional p^r se in 
a requirement that students submit materials t© the school adminis- • 
t rat ion .prior to distribution (a conclusion that, as will be" seen, 
is completely rejected by the Seventh Circuit Court of Appeals).- 
However, the court notes that "the test for curtailing in-school 
exercise of expression is whether or not the expression of it-s method 

of exercise 'materially and substantial! • interferes with the activi- 

• 87 
ties of discipline of the school." Th. Fifth Circuit Court comes 

to the conclusion that: 

(1) expression by high school studen: je prohibited 

altogether if it materially and subst.. .ally interferes 
with school activities or with the rights of other students 
or teachers or if the school administration can de onstrate- 
reasonable cause to believe that the expression would engender " 
such material and substantial interference; (2) expression bv 
high school students cannot be prohibited solely becaus- other 
students, teachers, administrators or parents may disagree 
with Its content; (3) efforts at expression by high school 
students may be subjected to prior screening under 6leav and 
reasonable regulations; and (4) expression by high school 
students may be limited in manner, placo-, or time by means of 
reasonable and equally-applied regulations; 88 ' ' 

The above reference to "reasonable cause'* is the same phrase used 
by the Second Circuit Court in Trachtman ; however, the confidence that 
the Second Circuit displayed in the wisdom of school authorities and 
the reluctance of the Second Circuit to impose its opinions on school 



authorities are^both missing in thef Fifth Circuit Sh^nley decision. 

The court admits that "reasonableness" is, in the court's words, a 
^83 

"neutral corner," but it admonishes school authorities that they 
'must tread with caution: 

We do conclude, however, that the school board's burden of 
.demonstrating reasonableness becomes geometrically heavier 

as its decision begins to focus upon the content of materials - 
. the ^ are not obscene, libelous, or inflammatory. 90 

Likewise, the Shanley court notes that "even reasonably forecast 

disruption is not per se justification for prior restraint or 



subsequent punishment of expression afforded to students by the 

91 

First Amendment," and that "disturbances themselves can be wholly 

• 92, ' 

without reasonable or rational basis." The court says it has 
"great respect for the intuitive abilities of administrators," 
•but it cautions that "such paramount freedoms as speech and expression 
cannot be, stifled on the sole ground of intuition." In addition to 
the above cautions, the court in Shanley mandates that any school- 
imposed rules must clearly outline submission requirements, state a 
brief time in which an administrator must respond, set up an appeals 
process, and state a brief time in which the appeal must be decided. 

In'summar/, the U.S. Court of Appeals for the Fifth Circuit has 
takf.n the position that high school students have First Amendment 
rights but that prior siibmission requirements do not violate these 
rights if they ar^ correctly impo.sed, and that these rights can be 
abridged if a substantial disruption is likely to occur as a result 
of the student expression; however, school authorities have the burden 
of proving the imminence and gravity of, a disruption and they must 
take a close look at whether the disruption itself has a rational basi 

27 
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U»S, Court of Appeals — Seventh Circuit 

The judicial interpretation of high school students* rights of 

freedom of expression in the Seventh Circuit Court of Appeals came 

in two bases early in the 1970*s, In these two case, Scoville v, 

94 5^ 
Board of Education and Funishima v> Board of Education > the 

Seventh Circuit articulated a philosophy that goes even further than 

that* developed by the Fourth Circuit in supporting students* First 

Amendment rights. The Seventh Circuit is unequivocally against any 

prior submission standards and insists on a literal reading of Tinker . 

The court rejects both Quarterman in the Fourth Circuit and Eisner 

in the Second Circuit as being too restrictive and vialative of 

students' First Amendment rights. The Seventh Cirjuit Court savs: 

We believe that the court erred in Eisner in interpreting 
Tinker to allow prior restraint— long a constitutionally - 
prohibited power—as a tool of school officials in "fore- 
casting" substantial disruption of school activities. 96 

^ .,\nd about Quarterman >^the court says in a footnote: 

The i^ourth Circuit in Quarterman v . Byrd seems to follow 
Eisner in finding lack ot criteria and procedural safeguards,^ 
rather than the imposition of a prior restraint, as the 
regulation's "basic vice." (Citations omitted. )97 

• The Seventh Circuit would allow no prior restraint, only subsequent 

pumishment in certain cases. 

In the first case adjudicated by the Seventh Circuit after Tinker , 

Scoville V. Board of Education (19 70), the plaintiffs, who were 

minors,- were expelled from high school after writing, off school 

premises, a publication which they then distributed in school. The 

publication contained material critical of school policies and school 

authorities. No charge was made ^hat the publication was libelous 

of obscene. 
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The Seventh Circuir Court cited Tinker as the authority for the 
case. According to the courts 

'^^^ '^^^^^^ rule narrows the question before us to whether 
the writing of "Graiss High" and its sale in school to sixty 
students and faculty meroljers could "reasonably have led them ' 
(the Board) to forecast substantial- disruption of or material 
interference with school activities . • . or intrusion into 
the school affairs or lives of others, "98 

The /:ourt goes on to note that "Tinker announces the principles 

which underlie our holding: High school students are pfersons en- 

99 ^ 

titled to First and Fourteenth Amendment protections." The court 

said that absent any showing by the school authorities that the action 

was taken upon a reasonable forecast of a substantial disruption, 

the students * First Amen'^iment rights had been violated and they were 

entitled' to injundt^j^ and damage relief. 

In the next case decided by the --iventh Circuit Court, Fujishima 

V. Board of Education (1972), the court went much further in developing 

and refining its philosophy concerning students' rights'. of free ' 

expression. The case centered around the constitutionality of section 

6-19 of the rules of the Chicago Board of Education: 

No person shall be permitted ... to distribute on the 
school premises any books, tracts, or other publications 
• . . unless the same shall have been approved by the 
General uperintendent of Schools. 100 

The plaintiffs were three high school students who were disciplined 
for violation of section 6-19. Two of the, students distributed about 
350 copies of the Cosmic Frog > ah "underground" newspaper, between 
classes and during lunch breaks and were suspended for their actions. 
The other student was suspended for giving another student an unsigned 
copy of a petition calling : o^^ teach-ins about the war in Vietnam. 

* The Seventh Circuit found that because section 6-19 required prior 
approval of publications, it was unconstitutional as a prior restraint 

39 
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in violation of the First Amendment. The court said: 

Tinker held that, absent a showing of material and sub- 
stantial interference with the requirements of school dis- 
cipline, schools may not restrain t|ie full First Amendment 
rights of their students. (Emphasis added, )101 ^ 

This finding isolates the Seventh Circuit from all other circuit 

courts deciding cases in this area, as all other courts have found 

so^ne kind of prior approval process constitutional, differing only 

on the nature and focus of the process. The Seventh Circuit reads 

Tinker ^as allowing only post-publication punishment: 

Tinker in no way suggests that students ^y. be required to 
, announce their intentions of engaging in certain conduct 

beforehand *so schqol authorities may decide whether to 

prohibit the conduct. Such a concept of prior restraint^. is 
^ even more offensive when applied to the long protected area 

of publication. 

The Tinker forecast rule is properly a formula for determining 
when the requirements of school discipline justify punishment 
of students for exercise of their First Amendmisnt rights . It 
is not a basis for establishing a system of censorship and 
licensing designed to prevent the exercise of First Amendment 
rights, 102 

Saying that "we believe Eisner is unsound constitutional law," the 
Seventh Circuit declared 6*- 19 unconstitutional and remanded the case 
for entry of an injunction against its enforcement. The court said 
thft the injunction would not prevent school authorities from promul- 
gating reasonable regulations concerning time, manner, and place of 
distribution. However, the court emphasized that no student had to 
obtain administrative approval of even time, manner, or place of 
distribution of any particular pviblication ; the board had the burden • 
of telling students when, how, and where publications in general 
could be distributed^ The court pointed out that the board could 
punish students who violated these regulations, as well as punish 
students who published and distributed on school grounds legally . 
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The Seventh Circuit Coiirt of Appeals provides the greatest freedom 
for student expression of any circuit court. It assigns students 
full First Amendment rights and treats these rights as virtually 
co-extensive with adult rights. This means that any prior approval 
process in this, circuit is constitutionally repugnant, and that 
students may publish ard circulate their works without fear of , 
administrative interference because of content. 

Conclusion . ' . 

It is obvious that the U.S. Circuit Courts of Appeals are not in 
agreement in the area of delineating the First Amendment publication 
rights of public high school students. Different circuit courts are - 
moving in different judicial directions, each relying on its own 
interpretation of the standards proposed by the Supreme Court in 
Ginsberg and Tinker. As a result, thisre exists a wide spectrum of 
constitutional interpretation in this area, ranging from sharply 
limited student rights all the way to virtually full First Amendment 
rights for students. Until such time as the U.S. Supreme Court sees 
fit to clarify its stand and explicate the area of students' First 
Amendment rights, the power of school authorities vis a vis the rights 
of students wiil depend to a large extent on the developed law in 
each individual circuit. 

t 
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